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ISSUES PRESENTED FOR REVIEW 
In the opinion of the appellant, the following 


issues are presented: 


1. Whether reversible error resulted from the 


supplementary, instruction given by the trial Court 


.to the jury after the jury had advised the Court 
that it was hung. 

2. Whether, in any event, appellant should 
receive the benefit of the rules stated in United 
States v. Thomas, No. 22, 768 (D.C, Cir., November 6, 
1970). 


This case has not previously been before this 
Court under any other name or title. 


Reference to rulings - none, 
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STATEMENT OF THE CASE 


A. Proceedings Below, Jurisdiction 
On September 9, 1969, appellant was indicted on three 
‘counts; armed robbery, robbery, and assault with a dangerous 
weapon, On September 19, 1969, he pleaded not guilty to 
| 
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each charge. He was tried before a jury in the United 


States District Court for the District of Columbia on 
March 24, and March 25, 1970, and was found guilty by 
the jury, on count two, for robbery. 

On May 20, 1970, however, appellant was adjudged 
as convicted not only of robbery, in violation of 22 
D.C, Code, Section 2901, but also of assault with a 
dangerous weapon, in violation of 22 D.C, Code, Section 
502. He was: sentenced to imprisonment for 3 to 9 years 
on the robbery count (count 2) and for 2 to 6 years on 
the assault with a dangerous weapon (count 3), said 
sentences to run concurrently. 

On May 20, 1970, appellant was authorized by the 
United States District Court to proceed on appeal with- 
out prepayment of costs. 

: On September 14, 1970, appellant, by counsel herein, 
moved in the District Court, pursuant to the procedure 
set forth in Smith v. Pollin, 90 U.S. App. D.C. 178, 

194 PF, 2d 349 (D.C. Cir. 1952) to vacate the erroneous 
sentence for assault with a dangerous weapon, of which 
the jury had found him not guilty, and to reduce the sen- 
tence for robbery. 

The District Court having indicated a willingness to 

_ vacate the conviction and sentence of appellant for assault, 
this Court, by order filed September 1, 1970, remanded the 


record to the District Court to permit the Court to rule 


upon the foregoing motion, and promptly thereafter to 
return the record supplemented by the remand proceedings. 
: By Order dated September 28, 1970, the District 
Court vacated the sentence for assault with 2 dangerous 
weapon, and reduced the sentence for robbery f2tom 3 to 
§ years to 2 to 6 years. Thus corrected, the case has 
been returned to this Court. 
The jurisdiction of this Court derives tron 28 
U.S. C. §§1291 and 1294. 
B. Statement of Facts 


The complaining witness, William Riley, charged that 


he was robbed, at knife point, of $80 on the afternoon of 
| 

May 28, 1969. (Transcript of Trial, pp. 31-37) 1/ The 

\ pkey at trial consisted solely of his testimony and 


| 
that of appellant. | 


Mr. Riley, -who stated that he was a student at Howard 


University employed on a part-time basis at Safeway Store 
No. 772, at 1368 Park Road, Northwest, testified that in 
the early afternoon of Wednesday, May 28, 1969, he went 
to the store to be paid, He received a check for $81, 


cashed it, paid debts of “a dollar or two" to someone 


The Transcript of Proceedings at Trial, March 24-25, 
_ 1970, hereinafter referred to as ("Tr. "). 


ee 
! 
: 


present at the store, and left the store. (Tr. 20-21) Mr. 
Riley then walked down 14th Street toward a garage, located 
near 14th and V Streets, N.W., at which his car was being 
repaired. (Tr. 22) 

Mr. Riley testified that when he reached 14th Street 
and Columbia Road he saw appellant with "a friend," standing 
in the doorway of a boarded-up People's Drugstore. (Tr. 22) 

Mr. Riley testified that he had known Mr. Fields by 
name, On a casual basis, when Riley was in about the 7th 
grade, sometime between 1961 and 1964, Riley recalled 
that they were schoolmates; they saw each other, perhaps 
more than once, a month, when Riley carried groceries at 
an Acme grocery store, and Fields, at a nearby Safeway. 
(Tr. 25-26) Then in the Sor ine of 1969, after Riley 
returned from high school out of town, he saw Fields 
occasionally at the Safeway store on Park Road, and talked 
to him "maybe twice." (Tr. 28) In addition, Riley said 
that one morning while driving his car to school, he and 
Fields had seen each other in passing. (Tr. 31) 

According to Riley, when they met on the afternoon 
of May 28, at 14th and Columbia, Fields called Riley 


by the name “Billy” and Riley walked over to him. Fields 


asked Riley for a one dollar loan. Riley stated that he 
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took 211 of his money out of his pocket, separated 2 


dollar bill from the total of $81, and gave it to 

Fields, who said he wanted to buy something with it; 

then Riley returned the money to his right pocket. 

(Tr. 21-25) 

Then, Riley proceeded down 14th Street, to “‘Buclid, 
pat Fields caught up with him. According to his testi- 
mony, Riley (either when they first met or now when 
Fields followed him) had been "telling hin about a 
tape recorder." Fields, according to Riley; had 
first mentioned that topic, saying he had a tape 
recorder he thought might fit a tape deck on miley’ s 
“pug"--, ie., Riley's M.G. automobile which Fields 
had seen Riley driving. (Tr. 30, 31) AppeTiant 
asked Riley if he wanted to see the recorder. ‘Riley 

" replied that he was in-a hurry to pick up his car and 
pay for a generator he had ordered. Appellant said it 
would not take long, that the recorder “was around on 

University Place." After further discussion, Bley 

agreed to go. (Tr. 30) 

s Riley testified that they walked to what Looked 
like a “rooming house’ ‘of som kind” on University Place, 
and up the stairs to the second PIO Without saying 
tnere he was going, Fields went to a room opening onto 
- the hall, from the open door of which Riley could see 


light. Fields asked Riley to "step in here a minute." 


Riley did. Then Riley saw that the room was a bathroom, 


At this point, "the other guy,” whom Riley said he had 
seen with Fields on the street, “came walking in with a 
knife." (Tr.'31-33) This third person held the knife 
(which looked like a jackknife to Riley) to Riley's 
throat. (Tr. 34) 

According to Riley, Fields put his hand in Riley's 
_right side pocket which contained about five or six 
dollars, while the other man took the "majority of the 
money” from the back pocket, The total taken was "about 
$79 or $80." (Tr. 36) The other man told Riley not to 
come downstairs for five minutes, and the two left. 

a On cross examination, counsel for Mr. Fields elicited 
some details about Riley's conversation with appellant at 
the Safeway on.Park Road, and about how well they had known 
each other. 

In addition, it appeared that after Fields caught up 
with Riley on 14th Street, and they began talking about 
tape recorders and the possibility that one owned by 
Fields might fit Riley's car, Riley walked over to a 
service station with Fields to change some of his money. 
(Tr. 47) Riley put most of it in his back, and some in 


the side, pocket. 2/ 
¢ Defense counsel asked for details about where Riley 
"thought he was going with Fields, after Riley agreed to 
see the tape recorder. Riley said he guessed he was 
going to Fields" "pad," since that was where Fields had 
said the recorder was, and Fields previously had told 
Riley that he lived near the Safeway store on Park Road, 
(tr. 49) | 
r Then, defense counsel retraced in detail the testi- 
mony about what transpired at University Place. During 
‘this cross examination, it was made clear that Riley did 
sot get a "good look” at the third man during this episode. 
Serene Se ; 
2/7 Counsel for defendant challenged Riley's failure to 


i] have described the changing of money at the gas sta- 
e. tion, during direct examination. Riley responded: 


"...you were the first one who asked me 
about going to the service station." 
- | 
and 


"ee answered the questions that Mr. 

Flynn asked me the same as I am answer- 

ing questions that you ask me." Cz 47) 
Actually, at defense counsel's request, the Court made 
it clear--just as Riley was describing what happened 
after he first left Fields on 14th Street--that 
Riley was to “tell what happened from now on,” without 
Tee ase by the Assistant United States Attorney. 

Tr. 29 


(Tr. 51, 54) 

. Riley also testified on cross examination, that he 
mid not report the incident to the police immediately 
after it occurred. First he went home to get his check 
book to pay for his automobile, and went to the garage 
where it was being held. When he arrived at the garage, 


a police officer happened to be there (whose name Riley 


bould not remember at the trial). Riley described the 


incident to that officer, who reported it. 3/ (Tr. 54) 


Riley's testimony constituted the Government's 


Gase. 4/ Appellant's case consisted of his own testimony. 


That officer was not present at the trial. (Tr. 57) 
Officers responded with a van, and accompanied Riley 
to the scene at University Place. They then accom- 
panied him to the Tenth Precinct, where an officer, 
Innocenti, wrote out a report. (Tr. 59) These 
officers were not made available at the trial. (Tr. 59) 
The next; day, an officer, Fontano, interviewed Riley 
again. Fontano, 2 month later,- arrested appellant. 


Defendant's counsel acknowledged receipt of the following 
material under the Jencks Act: M.P.D. Prosecution Re- 
port (P.D. 163) dated July 27, 1969; a two page investi- 
gation report; a copy of the grand jury testimony in the 
case; grand jury summary (Form USA-9x-75); Offense Report 
(P.D. 251); and Supplementary Offense Report (P.D. 252). 
The grand jury testimony (at p. 8) and the investigation 
report reflect that on May 29, the day after the alleged 
offense, Riley was shown eight black and white photo- 
graphs of holdup suspects and he identified Fields as one 
of his assailants. An arrest warrant was obtained on 
June 11,1969, and Fields was arrested on June 27, 1969. 
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Mr. Fields testified that he had known Mr. Riley since 

elementary school, in 1961 and ‘1962; they had deen each 
other almost every day during a period when they worked 
at neighboring stores. (Tr. 255) Again in 1968 and 69 


they would see each other at the Safeway and at a club 
on Belmont Street. (Tr. 256) 
With respect to events on May 28, 1969, Fields 
Lestizied that he first met Riley at 14th and Harvard, 
not 14th and Columbia Road. (Tr. 256) No ale person 
was with Fields at that time, but because the street was 
trowded, one might have thought that two people were in 
company who in fact were not. (Tr. 257) Fields borrowed 
a dollar from Riley and they walked down the street to- 
gether. Riley stopped at a service station to break a 
$20 bill for change, and Fields "got five more dollars 
from him." (Tr, 257) Fields testified that the first 
' dollar was a loan, but the second five was to be applied 
to a $15 purchase price for a stereo tape set that Riley 
s to buy from Fields--pursuant to an arrangement they 
ade as they walked along. They parted company briefly 
hile Fields spoke to a girl, but Fields caught up with 


Riley a block away. (Tr. 258) 


{ They proceeded up Euclid Street. Fields testified 


hat there is a "...gambling joint...at 2602 University 


Street [sic]. (Tr. 259) This was a rooming house, off 


fy 


Euclid between 14th and 15th Streets, to which Fields 
would go three or four times 2 week to shoot craps. 
(tr. 259) From Euclid Street, Fields saw 2 man who 
used to gamble with him coming out of 2602 University 

7 Place. The man told Fields that a crap game was in pro- 
gress. Fields and Riley went in the building, up to the 
second floor bathroom where the game was. (Fields ex- 
plained that small games customarily were held in this 
room, while larger ones sometimes were held on the first 
floor. Fields assumed that the game was on the second, 
because the first floor room was closed.) (Tr. 261) 

Two men were gambling when Fields arrived with Riley. 
Eretds got in the game with the $6 obtained from Riley, 
‘and Riley also entered the game about three minutes later. 
Fields built his winnings to $40. One of the other two 
men left to get more money, leaving Riley, Fields and a 


third man, whom Fields had seen in such games before but 


did not know. Fields testified that this man had not been 


with him earlier, on the street. As the game progressed, 
Riley was winning the other man's money; Fields was winning 
Riley's. Riley accused Fields of cheating, but could not 
find any extra dice on him. Fields passed the dice to 
Riley. The argument continued, Riley apparently insisting 


that Fields was cheating. The third man became angered 

at Riley for delaying with the dice, while arguing. This 
man then pulled a knife from his right back pocket. Fields 
fled the house at this point, not wanting to be hurt with 
the knife. (Tr. 261-264; 282) | 


> When he fled, Fields had won $80. Shortly thereafter, 


a Fields walked down the street, the third man ran past 
| 
him, through a parking lot between Fairmont Street and 


| 
University Place. Fields went to a "bootlegging joint on 
| 
On cross examination, Fields answered questions about 
| 


Fairmont.” (Tr. 264-265) 


who first mentioned the tape recorder; the purpose of the 
$5 payment; the description and cost of the tape recorder 
and of Fields" car; where Fields' car was; how many details 
Welds gave Riley about the recorder; how thet attention 
yas diverted to the crap game; how frequently Fields and 
Riley had met at the Park Road Safeway; the schedule for 
crap games at University Place. In addition, Fields was 
questioned about why he was not working that Wednesday 
erieenan as a truck driver (Tr. 254), and he explained 
that it had rained in the morning; and that trucks do 

not run when it rains. (Tr. 207-226) 


Mr. Fields denied he knew how much money Riley had 
in his pocket, stating that when Riley loaned him the 
one dollar, Riley simply took the dollar out of his 
pocket. After Riley changed $20 at the gas station, 
Fields knew Riley had $15 left when he paid Fields $5, 
but {Fields did not see the rest of the bankroll, because 
he dia not go into the station with Riley. Finally, the 
Government reviewed Fields’ testimony about the game, 
(Tr. 280-282) 

On redirect, Fields testified that he and Riley 
had loaned money back and forth in past years, and had 
gambled with each other before "right behind the Safeway.” 
(Tr. 284) Mr. Riley, called in rebuttal, denied ever 
having gambled with Fields, and stated he did not know 
how to shoot craps. (Tr. 286) That statement closed 
the testimony in the case. 


After closing argument, the Court instructed the jury, 


including normal instructions with respect to aiding and 


abetting, the elenents of the crimes alleged, reasonable 
doubt, and presumption of innocence. (Closing Arguments 
and Charge, 23, hereinafter referred to as "Charge ") 
The Cena aectmoetons by the Court on March 24, related 
to the manner in which the jury was to deliberate, were as 


follows: 


"Members of the jury, when you retire to 
the jury room, you will first select from 
amongst your number 2 Foreman or 2 Forelady! 
and then deliberate. 


As you know, your verdict must be un- 
animous. | 

Consider this case carefully and deliber- 
ately and use the same common sense that you 
would employ in deciding any important matter 
in the course of your own affairs. 

As I indicated, you may take a copy of 
the indictment into the jury room with you. 


Before arriving at a unanimous verdict, 
do not advise the Marshal or the Court or 
anyone else how you stand on any interim vote 
taken. 


How you stand on a vote taken before reach- 
ing a unanimous decision is a matter to be’ held 
within the confines of the jury room. 


In other words, do not communicate with the 
Court that we stand ten to two or eleven to one 
or six to six. How you stand up until your final 
verdict is announced, is something that you keep 
confidential within the jury room.” (Charge 26) 
These instructions were completed at the end of the 
daye - The Court excused the jury for the day, cautioning 


the members not to discuss the case, and requiring them 


to return the next day, at 9:30 in the morning; to deliber- 


bte. (Charge 26, 27) | 
At 2:33 p.m. the next day, March 25, 1969, the Court 
spnnounced that the jury was hung, and proposed to give the 


’ Allen charge. Counsel for defendant stated: 
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record, I will object." That objection was overruled, 


After the jury entered the courtroom, the Court stated: 


"Yembers of the jury, I have your note 
that vou are unable to reach an agreement. 


At this time I am going to give you one 
additional instruction. 


I want you to listen carefully to this 
instruction. 


In a large proportion of cases absolute 
certainty cannot be expected. 


Although the verdict must be the verdict 
of each individual juror, and not a mere ac- 
quiesence in the conclusion of your fellows, 
yet you should examine the questions submitted 
with candor and with proper regard and defer- 
ence to the opinions of each other. 


It is your duty to decide the case if you 
can conscientiously do so. 


You should listen to each other's arguments 
with a disposition to be convinced. 


If much the larger number of jurors are for 
conviction, a dissenting juror should consider 
whether his doubt is a reasonable one which 
makes no impression upon the minds of so many 
jurors, equally honest, equally intelligent with 
himself. : 


If, upon the other hand, the majority are for 
acquittal, the minority ought to ask themselves 
whether they might not reasonably doubt the correct- 
ness of a judgment which is not concurred in by the 
majority. 


You may return to the jury room and resume 
your deliberations." (Charge 29) 
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At 2:38 the jury left the Courtroom, At 3:40 the jury 
returned its verdict of not guilty on count one (armed 
robbery), guilty on count two (robbery), and not guilty 
» on count three (assault with a dangerous weapon). 
“(Charge 29, 30) | 
ARGUMENT 
I 
UNDER THE CIRCUMSTANCES OF THIS CASE, THE ALLEN CHARGE 
CONSTITUTED UNDUE INFLUENCE UPON THE JURY FUNCTION, AND 
THUS REQUIRES REVERSAL, (Charge 29, 30) 
Discussions of the Allen 5/ charge, so recently con- 
sidered at length by this Court, almost always provoke 
nice factual distinctions, "recurring Con EcOneeriae 
turning upon subtle questions of coercion in the context 
of each case," and laboring the rene 8 coercive- 


ness concepts." United States v. Johnson, No. 23 ,168 


(D.C. Cir. June 19, 1970), at 14; United States v. Thomas, 


No. 22,768 (D.C, Cir. November 6, 1970), at 19. 6/ 
| 


In this case, however, the "actual, though undesigned 


coercion" 7/ present in the charge &/ requires no subtle 
| 


The charge approved in Allen v. United States, 164 U.S. 
492 (1896). 


Because of the exhaustive treatment of these two cases, 
this brief need not be prolonged by a repetition of all 
issues involved. 


United States v. Thomas, supra, at 13. | 

| 

“The charge in this case was given in the form of In- 
struction No. 41, Junior Bar Association’ Criminal Jury 
Instructions for the District of Columbis (1966). 
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reasoning. The coercion derived directly from the nature 
of the case, and the prejudicial timing of the charge. 

This case presented to the jury as clear, as simple, and 

as evenly balanced a choice between conflicting stories 

of two witnesses as can be imagined. 9/ The story of neither 
witness was implausible. A juror could believe Riley, dis- 
counting Fields’ testimony because of his "motive for not 
telling the truth." (Charge 13) On the other hand, the 
jury could, for example, wonder whether appellant could 

be reckless enough to rob someone who had known him for 
many years; could wonder about Riley's delay in reporting 
the incident to the police, could focus on the indistinct 
identification of the man with the knife as appellant's 
companion on the street, and hence doubt the connection be- 
tween these two men which is required to find a cooperative 
robbery. 

In these clear cut circumstances, even without re- 
ference to its timing, the Court's Allen charge to the 
jury was wrong, for two reasons. First, a juror arguing 
in the minority for acquittal, could have raised only a 
rather narrow range of factual issues, a range that must 


have been apparent to the Court and jury alike. Thus, 


9/ It should be noted that the official transcript of the 
trial proceedings (exclusive of closing arguments and 
charge) covers only 98 pages rather than 287 as indicated 
by the numbers. For some unexplained reason, the pages of 
Volume 1; of the transcript are numbered from 1 to 61 and 
one page is numbered "62-149." Volume 2 commences with 
page 250 and ends with page 287. Accordingly, citations 
to high numbered pages of the transcript should not be 
construed as indicative of a long or complicated trial. 


when the Court told that juror, if in the minority, to 


reconsider "whether his doubt... [was] a reasonable oneen 
the juror must have assumed that the Court had a clear 
idea of the basis for any doubts about appellant's guilt. 
To such 2 juror the charge would, in the words of this 
Court: | 


"...reflect the judge's assessment that 
the factual issues bear relatively easy 
resolution and pressure jurors who in 
their own endeavors have not found at so.” 
Thomas, supra, 10. 


In the context of this case, the unfortunate emphasis in 


the Allen charge upon majority rule, and upon a duty to 
decide, must have presented a clear stand by the judge on 
factual issues which-~although discussed in the privacy of 
the jury room--were nonetheless plain to oceeae concerned, 
Accordingly, the following analysis of the effect of the 


Allen charge upon a juror, approved in United States Ve 


Fioravanti, 412 F. 2d 407, 417 (3rd Cir. 1969) (cert. 
deniéd, 396 U.S. 837 (1969), is particularly telling in the 


present case: 


“The majority think that he is guilty; the 
Court thinks I ought to agree with the majority 
so the Court must think he is guilty. While 
the Court did tell me not to surrender my con- 
scientious convictions, he told me to doubt 
seriously the correctness of my own) judgment. 
The Court was talking directly to me, since I 


am the one who is keeping everyone from 
going home. So I will just have to change 
my vote." 


A juror in this case may well have added: 


"The judge must know just as well as I 
do what could be bothering me; he would 
not give this pointed instruction if he 
thought my view had any merit." 


The second reason why the Allen charge was wrong here 


was that there was absolutely no reason to suspect the worst 
of a jury in a case like this. Accordingly, whatever may be 
the redeeming usefulness of the Allen charge in some cases, 
to “ferret out petty disagreements and personality clashes," 
or to "free a jury mired in irrelevant disagreement ,"10/ 
there is every reason to assume that these complications 
would be absent in this case, which required a simple and 
classic jury effort to decide which of two people to believe. 
It simply was not accurate to suggest that, if one juror 
believed Fields or doubted Riley, he ought to reconsider his 
opinion just because a substantial majority believed Riley. 


To have believed Fields would have been perfectly reasonable. 


See Johnson, supra, 8, 10. The American Bar Associa- 
tion study, Standards Relating to Trial by Jury, 145, 
151 (1968), finds no evidence that any significant 
number of American jurors fail to deliberate consci- 
entiously, in an effort to decide cases. (That study 
is hereinafter referred to as "ABA Jury Standards"). 
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Indeed, the Court in this case had already instructed the 


jury to 


"[cJonsider this case carefully and 
deliberately and use the same common 
sense that you would employ in decid+ 
ing any important matter in the course 
of your own affairs." (Charge 26) | 
| 
To say more was unduly to influence a clearly defined issue. 


In any event, the timing of the charge caused prejudicial 
error. At the close of the day on March 24, 1970, the Court 
instructed the jury at length, including, of course, instruc- 
tions about the presumption of innocence, and about reasonable 
doubt. (Charge 24, 25) The Court did not include the Allen 
charge as part of these instructions. Then the Jory was 
released overnight. Having been instructed to return at 
9:30 a.m. on March 25, the jury apparently considered the 
case for some five hours, until 2:33 p.m., when it announced 
itself hung. Then the Court gave the Allen charge, alone, 
without the balance of the accompanying instructions. iV 


11/ The ABA Jury Standards emphasize the need to instruct 
the jury about its duty to deliberate, before it 
retires. See Standard §5.4(a), and discussion there- 
under at ABA Jury Standards, 146. This Court, in 
Fulwood v. United States, 125 U.S. App. D.C. 183, 

69 F, 2d 960 (1966), recognized that “by passage 
of time and by effects of deliberation and | debate” 
occurring after instructions are given, the jury 
ean lose sight of basic obligations, Thus; in 
this case the jury may have lost sight of earlier 
instructions when exposed to the Allen charge a day 
later. 


Accordingly, in this case the overnight hiatus 
produced the reverse of the mollifying effect on the 
Allen charge, noted by this Court in Fulwood, of. the 
fact that the Court "did not send the jury out to 
deliberate" after that charge, but recessed overnight. 
Fulwood, at 962. See the reference to this factor at 


Johnson, supra, at 13. 


Thus isolated in time and remote from balancing con- 
siderations, the Allen charge in this case produced the 
Synamite effect in no more than one hour. Indeed, this 
Very shortness of time between charge and verdict, after 
a night of possible consideration of the case by individual 
jurors and after five hours of deliberation as a jury, 


provides grounds for inferring prejudicial coercion. See 


‘nited States v. Rogers, 289 F. 2d 433 (4th Cir. 1961). 


=f; 
Versal of appellant's conviction, In United States v. 


Accordingly, the timing of the charge requires re- 
oravanti, supra, at 419, the Third Circuit, while es- 


fited as one of its two reasons for deciding not to reverse 
the appellant's conviction the fact that: 
{ ".<-the Allen charge was incorporated into 
the body of the main charge and not used in its 
ominous context, that of a supplemental or ‘dyna- 
mite charge’ to blast a hung jury into a verdict." 
In summary, given the nature of this case, and the tin- 
ng of the Allen charge, that charge--which is always 
"potentially coercive” and "approaches the limits to which 


the Court should go"--went too far. Thomas, supra, at 8, ll. 


ij reversal here would be consistent with this Court's opinion 


in Johnson, supra, at 13, which did not reverse, but pri- 
marily because defense counsel had not objected to the 


Allen charge. Here counsel did object. 
een 
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II | 


THE THOMAS RULE SHOULD APPLY TO CASES SUBSECT TO DIRECT 
REVIEW AT THE TIME OF THAT DECISION 
(Same pages of Transcript as Argument I) 


This Court's disapproval, in Thomas, of the Allen charge 


as heretofore given should apply to all cases that are sub- 
ject to direct review on this issue, based on the application 
of principles with respect to retroactivity ,| the standards for 
departure from which are now being reviewed in detail by the 
United States Supreme Court. See Desist v. United States, 
394 U.S. 244 (1968): Williams v. United States, No. 81 (cert. 
filed Sup. Ct. January 26, 1970; Elkanich v. United States, 
No. 82 (cert. filed Sup. Ct. September 19, 1969). These 
principles should apply despite the fact that Thomas turned 
on the needs of judicial administration, and not on Constitu- 
tional or other error, (Thomas, at 20) While decisions in- 
volving Constitutional questions, of course, raise problems 
not present in 2 decision based on the needs of judicial ad- 
minstration, many of the considerations involved overlap 12/-- 
primarily the equity in treating persons, who are similarly 


situated, in a consistent manner. 


12/ In Thomas, the Court cites Gaither v. United States, 134 
U.S. App. D.C. 154, 178; 413 F. 2d 1061, 1085 (1969) in 
support of retroactive application to the appellant only. 
(Thomas; at 20) Gaither, in turn, relies on Stovall v. 
Denno, enno, 388 U.S. 293, 301 (1967). The latter case, of 
course, relates to enforcement of Constitutional prin- 
ciples. This Court stated in Gaither that-- 


"...though those rulings may not be technically 
binding upon us, we find the ES supporting 
them persuasive.” 
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; In Stovall, supra, the Supreme Court acknowledged 


that: 

“Inequity arguably results from according 

the benefit of a new rule to the parties 

in the case in which it is announced but 

not to other litigants similarly situated 

in the trial or appellate process who have 

raised the same issue." (Stovall, at 30) 
the Court, however, decided to limit its ruling in that case 
Recaene of the countervailing effect of three considerations 
frequently cited in cases raising the issue of retroactivity: 
(a) the purpose to be served by the new standards; (b) the 
éxtent of reliance on the old standards; and (c) the effect 
én the administration of justice of a retroactive application. 
See Stovall at 249; Desist v. United States, 394 U.S. 244, 249 
(1968) and cases cited therein. 

As authority for the retroactive application of the rule 
established in Thomas only to appellant before it in that case, 
this Court cited Gaither, supra. (See footnote 12, supra) 

In Gaither this Court. relied upon Stovall -for the same 
limited retroactive application. In those two cases, however, 
the factors countervailing the urge to provide equal treatment 


to those similarly situated,,weighed with "unusual force." 


(Stovall, at 299) 


Thus, in Stovall, the Supreme Court noted that the rules 
for extra judicial identification set forth in Wade and Gilbert 13/ 


United States v. Wade, 388 U.S. 218. (1967); Gilbert v. 
California, 388, U.S. 263 (1967). 


had not been foreshadowed by earlier decisions, More 
wumportant, the Court stressed the "devastating" impact 
| 
which retroactivity in those cases would have upon the 
administration of justice. In these circumstances, the 
Court stated that: | 
"..efor these purposes, no distinction is 
justified between convictions now final, as 
in the instant case, and convictions at 
various stages of trial and direct review. 
We regard the factors of reliance and burden 
on the administration of justice as entitled 
to such overriding significance as to make 
that distinction unsupportable." (Stovall, 
at 300) 
In Gaither, supra, this Court was deeply concerned about the 
| 
danger, from retroactive application of that decision, "of 
serious further aggravation of our speedy trial crisis." 
See Gaither, at 1084. | 
No such severe impact would result from application, to 
all cases subject to direct review, of the ae announced in 
i 
Thomas, The absence of this fundamental countervailing con- 
sideration furnishes compelling ground for treating appellant 
| 
here in a manner consistent with that of the appellant in 
Thomas. 
Moreover, it is to be emphasized in this connects that 
while the Thomas rule is new in this jurisdiction, its arrival 
fas not unpredictable. The ABA Jury Standards. forcefully 


exposed the deficiencies of the Allen charge, as given in this 
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jurisdiction, The Third and Seventh Circuits have adopted 

the /ABA standard well before the trial in this case. United 
minha v. Fioravanti, supra (3rd Cir., June 16, 1969); United 
States v. Brown, 411 F. 2d 930 (7th Cir., June 6, 1969). "The 
widdning challenge” to the Allen charge, fully set forth in 
Johiison and Thomas, has been known for some time, so that 

the ,extent of reliance on the old standard was substantially 
eroded at the time of the trial of this case. 

; To be sure, in Thomas, this Court has emphasized the 
decisive influence of the needs of judicial administration. 
By eS same token, however, the Court has demonstrated that 
these needs have been generated by the "potentially coercive” 
Allen instruction, the devastating effect of which upon 
Sa, is all to apparent in this case. Indeed, this 
instruction had more direct influence upon the "fact 
finging process at trial” than did the rules at issue in 


Stovall. This element is an important factor in determining 


the: extent of retroactivity. (Stovall, 298) The Court should 


3 
retyrn, with respect to this issue at least, to the established 


practice of applying 2 new rule to all cases subject to direct 
review. See Linkletter v. Walker, 381, 618 (1965); Tehan v. 
Shott, 382, U.S. 406 (1966). Mr. Justice Harlan has per- 
suasively urged return to this form of limited retroactivity. 
Desist, supra, at 258. Even handed treatment of appellant 
favors this result. No crucial countervailing considerations 


prevent it. 


CONCLUSION 
For the reasons stated, the decision below should be 
reversed and the case remanded for a new trial, 


Respectfully submitted, 


1200 ~ 18th Street, N.W. 
Washington, D.C, 20036 


Attorney for Appellant 
(Appointed by this; Court) 


- : | 
November 23, 1970 


CERTIFICATE OF SERVICE 
| 


I hereby certify that a copy of this brief was personally 


. 


| 
served on the office of the United States Attorney for the 
Y] | 
District of Columbia this 23rd day of November, 1970, 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented : 


Whether the Allen charge was properly given? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,353 


UNITED STATES OF AMERICA, APPELLEE 
uv 


Linwoop A. FIELDS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a three-count indictment filed September 9, 1969, 
appellant was charged with armed robbery (22 D.C. Code 
§ 2901 and § 3202), robbery (22 D.C. Code § 2901) and 
assault with a dangerous weapon (22 D.C. Code § 502). 
On March 24 and 25, 1970, trial was held before the Hon- 
orable John Lewis Smith, Jr., and a jury, and on the lat- 
ter date appellant was found not guilty of armed robbery, 
but guilty of robbery and assault with a dangerous weap- 
on. On May 20, 1970, appellant was sentenced to concur- 
rent prison terms of three to nine years on the robbery 


(1) 


2 


count and two to six years on the assault count. This 
appeal followed. 

The complainant, William Riley, a full-time student at 
Howard University, testified that at approximately 1:45 
p.m. on May 28, 1969, he went to the Safeway store lo- 
cated at 1868 Park Road, N.W. Mr. Riley was employed 
at this store, but May 28 was his day off, and his pur- 
pose in coming to the store was to pick up his weekly pay- 
check in the amount of $81. After receiving the check, he 
immediately cashed it and gave to Alphonso Gerald, a 
produce worker at the store, $1 in repayment of a pre- 
vious loan (Tr. I, 19-21, 45). Mr. Riley’s car was parked 
at the Collision Specialty Garage, located in an alley near 
Fourteenth and V Streets, N.W., and upon leaving the 
Safeway he walked south on Fourteenth towards the 
garage. 

En route, at the intersection of Fourteenth Street and 
Columbia Road, N.W., appellant, whom Riley had known 
casually since 1961 when they both attended Francis Jun- 


ior High School, stopped him and asked to borrow a dol- 
lar At this time appellant was with another young man 
whom Riley did not know. Mr. Riley agreed to lend ap- 
pellant the requested money, and in doing so he reached 
into his right side pocket, removing the $80 cash which 
surrounded a $1 bill: After giving appellant the dollar, 


1“Ty T” refers to the transcript of March 24, 1970, Martha 
Miller and Dawn Copeland, reporters. “Tr. II” refers to the tran- 
script of March 24 and 25, 1970, containing closing arguments and 
the trial court’s instructions to the jury. It should be noted that 
because of the change in court reporters on March 24, 1970, Tr. I, 
62-149 is chronologically succeeded by Tr. I, 250. 


2Mr. Riley and appellant were not close friends during their 
junior high school years (1961-1964), but Riley used to see him 
regularly on a casual basis both at school and in the neighborhood. 
Mr. Riley attended an out-of-town high school and thus did not see 
much of appellant during those years, but when Riley came back to 
Washington for college in 1969, he saw and talked with appellant 
“once or twice” in the Safeway (Tr. I, 25-29, 37-41). 


3Mr, Riley was not carrying a wallet. Aside from the money, 
the only other thing in any of his pockets was his Howard Uni- 
versity student identification card (Tr. I, 41). 
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Riley replaced the rest of the cash in his right side pocket 
and proceeded down Fourteenth Street towards his car, 
stopping at a service station at Fourteenth and Euclid 
Strtets, N.W. There he changed a large bill and then 
placed the bulk of his $80 in his buttoned back pocket, 
replacing only a few dollars in his right side pocket (Tr. 
I, 21-24, 47). After Riley left the service station, appel- 
lant “caught up” with him and asked if he wanted to buy 
a tape recorder for his automobile. Riley told appellant 
that he was in a hurry and did not then have the time to 
consider buying this item, but upon appellant’s persist- 
ence and with his promise that “it wouldn’t take but a 
few minutes,” Riley agreed to “take a look at it” (Tr. I, 
30). Appellant told Riley, “It’s around at my pad” (Tr. 
I, 48) on University Place, close to where the men then 
We.e. 

Appellant led Mr. Riley to the second floor of a room- 
ing house on University Place. In the hallway on this 
floor appellant told Riley, “Step in here [the bathroom] 
a minute.” Riley followed appellant into the bathroom, 
and within seconds the other man who had been with ap- 
pellant on the street minutes earlier, when Riley lent ap- 
pellant $1, suddenly reappeared. Entering the bathroom, 
the stranger brandished an open jackknife, placed it at 
the left side of Mr. Riley’s throat and said, “Hold still”; 
“[gljet out the money” (Tr. I, 49-52). Mr. Riley held his 
hands at his sides while appellant and his confederate 
canvassed the victim’s pockets, the armed man taking ap- 
proximately $75 from his back pocket, and appellant re- 
moving about $5 from his right side pocket. Appellant 
also removed Riley’s student identification card, but after 
apparently deciding that it was worthless, he threw it on 
the floor. After robbing Mr. Riley of all his cash, ap- 
pellant’s confederate said, “Come on, let’s go,” telling 
Riley, “Don’t come down the steps for five minutes” (Tr. 
I, 35-36). The duo then fled. Obeying the criminals’ com- 
mand, Riley waited in the bathroom for a few minutes be- 
fore running home and shortly thereafter reporting the 
robbery to the police. (Tr. I, 35-86, 52-56). 
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The Government then rested, and appellant’s motion 
for judgment of acquittal was promptly denied (Tr. I, 
252-258). 

Appellant testified in his own behalf, denying that he 
committed the crimes with which he was charged. He ad- 
mitted that he had known Mr. Riley since 1961 and that 
he borrowed $1 from him on May 28, 1969 (Tr. I, 254- 
257). From this point, however, appellant’s recollection 
of the events of that day differed from Riley’s. 

Appellant testified that while there were other people 
in the general area, he was alone when he borrowed the 
$1 from Riley. After the initial loan, appellant stated, 
the two walked south on Fourteenth Street, and when 
Riley told him that he needed a tape recorder for his car, 
appellant told Riley that he would sell him his recorder 
“because at that time my car wasn’t running and so I 
didn’t have no need for one” (Tr. I, 258). A price of $15 
was agreed upon.* The tape recorder was in appellant’s 
car, which was parked in the 2600 block of University 
Place (Tr. I, 270). The two continued walking south on 
Fourteenth Street in the direction of appellant’s car. On 
the way they stopped at a service station located on Four- 
teenth and Euclid Streets, where Riley changed a $20 bill, 
giving appellant another $5 and telling him that he would 
deduct this money from the price of the tape recorder 
(Tr. I, 257-258). 

They turned onto Euclid Street, headed towards Uni- 
versity Place, when appellant recognized “a dude that 
used to gamble with [him]” coming out of “a gambling 
joint right there at 2602 University Place” (Tr. I, 259). 
Appellant testified that he had shot craps in the second 
floor bathroom of this “joint” three or four times weekly 
in the past, and when the gambler he had just recog- 
nized told him there was a crap game then in progress, 


+ Appellant testified that Mr. Riley agreed to buy the recorder 
for $15, sight unseen, without appellant’s telling him its age or its 
make (Tr. I, 270-271). 
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* both appellant and Riley entered the house to join the 
game and test their luck. 

When they arrived at the game, there were “two dudes 
gambling between themselves, playing heads up craps” 
(Tr. I, 260-261). Appellant had a lucky streak, and the 
$6 previously given to him by Mr. Riley soon blossomed 

» into $40, while one of the other men lost his entire stake 
and left the game, leaving appellant, Riley and the other 
stranger to gamble amongst themselves. As the game con- 
tinued, appellant’s good fortune remained with him, while 
the other stranger, who had about $140 when appellant 
and Riley entered the game, kept losing. Appellant stated, 
“Mr. Riley is winning the other man’s money and I am 
winning Mr. Riley’s and the other man’s bankroll is get- 
ting kind of small...” (Tr. I, 262). At this point Riley 

* became argumentative and accused appellant (who was 
then shooting the dice) of cheating, so appellant passed 
the dice “to Mr. Riley and let him shoot” (Tr. I, 263). 
When Riley continued to argue with appellant, thus hold- 
ing up the progress of the game, the stranger told Riley 
to “shoot the dice.” Riley continued to accuse appellant 
of cheating, and “the other dude shows an attitude and 
pulls out this knife . . .”* When appellant saw the 
stranger brandish the weapon, he immediately left the 

§ game, descended the stairs and left 2602 University Place. 
“It ain’t my argument,” stated appellant (Tr. I, 262-264, 
281). 

Appellant testified that he left the crap game $80 
richer than when he entered it. He immediately went “to 
gthe bootlegger’s joint on Fairmont Street” (Tr. I, 264- 

265), which was nearby, where he bought and drank a 
half-pint of gin. While appellant was on the way to this 
“bootlegger’s joint,” he testified, the stranger who had 
gost previously pulled the knife in the crap game, ran past 


5 Appellant testified that he had gambled with Mr. Riley prior 
to this incident “right behind the Safeway” (Tr. I, 284). 


° Appellant testified that since the stranger was losing his money, 
he was anxious for the dice to keep rolling because “If you lose 
your money, you want to win it back...” (Tr. I, 282). 
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him and cut through a parking lot between Fairmont 
Street and University Place (Tr. I, 265, 278). The de- 
fense then rested (Tr. I, 285). 

Mr. Riley was recalled by the Government for rebuttal 
and testified that he never gambled with appellant and 
that he did not even know how to shoot craps (Tr. I, 285- 
286). Appellant’s renewed motion for judgment of ac- 
quittal was again promptly denied (Tr. I, 286). 

The trial court concluded its instructions to the jury at 
3:25 p.m. on March 24, 1970, but because of the hour the 
jury did not begin its deliberations until 9:30 a.m. on 
March 25. At 2:33 p.m. on the latter date, the court re- 
convened pursuant to a note from the jury saying it was 
unable to reach a verdict. Accordingly, the trial court 
then gave, over appellant’s objection “for the record,” the 
Allen? charge verbatim as it appears in the “red book”— 
i.e., JUNIOR BAR SECTION OF D.C. Bar Ass'n, CRIMINAL 
Jury INSTRUCTIONS FOR THE DISTRICT OF COLUMBIA, No. 
41 (1966). Thereafter, at 2:38 p.m., the jury recom- 
menced its deliberations. One hour later it reached a ver- 
dict (Tr. II, 27-30). 


ARGUMENT 


The Allen charge was properly given in the case at bar. 
(Tr. II, 27-30) 


All three of appellant’s arguments on this appeal con- 
cern the Allen charge. We submit that none have merit.* 
First appellant argues that because the factual issues 
for the jury to consider in this case were relatively 


7 Allen v. United States, 164 U.S. 492 (1896). 


8 Appellant’s argument that this Court’s recent opinion in United 
States v. Thomas, D.C. Cir. No. 22,768, decided November 6, 1970, 
should apply retroactively to him was rejected in Thomas itself, 
This Court in Thomas expressly held that its ruling, being essen- 
tially a prophylactic one, would apply only to jury instructions 
given after November 6, 1970. Slip op. at 17, 19-20. See also 
United States v. Simpson, D.C. Cir. No. 28,269, decided November 
17, 1970, slip op. at 2-3 n.4. 
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simple, the majority-minority language in the charge was 
coercive in that it “must have presented a clear stand by 
the judge on factual issues which—although discussed in 
the privacy of the jury room—were nonetheless plain to 
everyone” (Brief for Appellant at 17). As we understand 
this argument, appellant is saying that the charge was 
per se coercive in this case because all that was “required 
{was] a simple and classic jury effort to decide which of 
two people to believe” (Brief for Appellant at 18). Ap- 
pellant cites no authority for this proposition, and we 
know of none. In our view, whether or not a trial court’s 
*hstruction to a deadlocked jury is coercive should not be 
premised on appellant’s speculative notion of how complex 
the jury thought the issues of the case to be, but rather on 
tae content of the charge and the existence of other 
“(c]ommunications from judge to jury [that] are con- 
straining .. . [by] portend[ing] a substantial propensity 
for prying individual jurors loose from beliefs they hon- 
estly have.” United States v. Thomas, supra note 8, 
slip op. at 9-10; see Jenkins v. United States, 380 U.S. 
445 (1965). 

*In the case at bar the Allen charge given by the court 
followed verbatim the language of the Allen instruction 
appearing in the “red book,” JUNIOR BAR SECTION OF 
D.C. Bar Ass’N, CRIMINAL JuRY INSTRUCTION FOR THE 
DISTRICT OF CoLUMBIA, No. 41 (1966), and the charge 
was not augmented by a single coercive communication 
from judge to jury. This language was approved by the 
Supreme Court in Allen v. United States, supra, and by 
this Court in Fulwood v. United States, 125 U.S. App. 
D.C. 183, 186 n.5, 369 F.2d 960, 963 n.5 (1966), cert. 
denied, 387 U.S. 934 (1967) ; and in Moore v. United 
Siates, 120 U.S. App. D.C. 205, 206, 345 F.2d 97, 98 
(3965). Since the instant case was tried before this 
Cfurt’s opinions in United States v. Thomas, supra note 
8, and United States v. Johnson, —— U.S. App. D.C. 
——,, 482 F.2d 626 (1970), the form of the trial court’s 
Ailen instruction in the case at bar is unassailable. United 
Sees v. Simpson, supra note 8. 
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Additionally appellant argues that “the timing of the 
charge caused prejudicial error” (Brief for Appellant at 
19). As we understand this argument, appellant is say- 
ing that the Allen charge was coercive because (1) it was 
not given during the court’s general instructions to the 
jury on March 24 but rather as a supplemental instruc- 
tion on March 25 after the jury announced it was dead- 
locked, and (2) after the Allen charge the jury’s deliber- 
ations were not recessed overnight to weaken the effect of 
the charge. As to the first contention, we note that an 
Allen charge given only after a deadlock has frequently 
been sustained by this Court. E.g., Post v. United States, 
132 U.S. App. D.C. 189, 407 F.2d 319 (1968), cert. de- 
nied, 393 U.S. 1092 (1969). As for the fact that the jury 
resumed its deliberations without recessing overnight, this 
Court has specifically held that this is unnecessary and 
that sequestration after the Allen charge is “legitimate.” 
Fulwood v. United States, supra, 125 U.S. App. D.C. at 
185, 369 F.2d at 962.° We therefore find nothing erro- 
neous concerning the timing of the Allen charge in the 
case at bar. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A, TERRY, 
CHARLES F. FLYNN, 
CHARLES H. ROISTACHER, 
Assistant United States Attorneys. 


®°In United States v. Washington, D.C. Cir. No. 23,059, decided 
December 28, 1970, slip op. at 6, this Court specifically rejected an 
argument that it was error to give the Allen charge to a hung 
jury “late in the day,” stating that the timing of the charge was 
“Sdeal.” 
} Hou. 8, coveanmeny pmintine orice; 1971 413230 477 
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